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§245.9

§245.9 [Reserved]

§245.10 Adjustment of status wupon
payment of additional sum under
section 245(i).

(a) Definitions. As used in this section
the term:

(1)({) Grandfathered alien means an
alien who is the beneficiary (including
a spouse or child of the alien bene-
ficiary if eligible to receive a visa
under section 203(d) of the Act) of:

(A) A petition for classification under
section 204 of the Act which was prop-
erly filed with the Attorney General on
or before April 30, 2001, and which was
approvable when filed; or

(B) An application for labor certifi-
cation under section 212(a)(5)(A) of the
Act that was properly filed pursuant to
the regulations of the Secretary of
Labor on or before April 30, 2001, and
which was approvable when filed.

(ii) If the qualifying visa petition or
application for labor certification was
filed after January 14, 1998, the alien
must have been physically present in
the United States on December 21, 2000.
This requirement does not apply with
respect to a spouse or child accom-
panying or following to join a principal
alien who is a grandfathered alien as
described in this section.

(2) Properly filed means:

(i) With respect to a qualifying immi-
grant visa petition, that the applica-
tion was physically received by the
Service on or before April 30, 2001, or if
mailed, was postmarked on or before
April 30, 2001, and accepted for filing as
provided in §103.2(a)(1) and (a)(2) of this
chapter; and

(ii) With respect to a qualifying ap-
plication for labor certification, that
the application was properly filed and
accepted pursuant to the regulations of
the Secretary of Labor, 20 CFR 656.21.

(3) Approvable when filed means that,
as of the date of the filing of the quali-
fying immigrant visa petition under
section 204 of the Act or qualifying ap-
plication for labor certification, the
qualifying petition or application was
properly filed, meritorious in fact, and
non-frivolous (‘‘frivolous” being de-
fined herein as patently without sub-
stance). This determination will be
made based on the circumstances that
existed at the time the qualifying peti-
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tion or application was filed. A visa pe-
tition that was properly filed on or be-
fore April 30, 2001, and was approvable
when filed, but was later withdrawn,
denied, or revoked due to cir-
cumstances that have arisen after the
time of filing, will preserve the alien
beneficiary’s grandfathered status if
the alien is otherwise eligible to file an
application for adjustment of status
under section 245(i) of the Act.

(4) Circumstances that have arisen after
the time of filing means circumstances
similar to those outlined in
§205.1(a)(3)(i) or (a)(3)(ii) of this chap-
ter.

(b) Eligibility.An alien who is included
in the categories of restricted aliens
under §245.1(b) and meets the definition
of a ‘‘grandfathered alien’ may apply
for adjustment of status under section
245 of the Act if the alien meets the re-
quirements of paragraphs (b)(Q)
through (b)(7) of this section:

(1) Is physically present in the United
States;

(2) Is eligible for immigrant classi-
fication and has an immigrant visa
number immediately available at the
time of filing for adjustment of status;

(3) Is not inadmissible from the
United States under any provision of
section 212 of the Act, or all grounds
for inadmissibility have been waived;

(4) Properly files Form I-485, Applica-
tion to Register Permanent Residence
or Adjust Status on or after October 1,
1994, with the required fee for that ap-
plication;

(5) Properly files Supplement A to
Form I-485 on or after October 1, 1994;

(6) Pays an additional sum of $1,000,
unless payment of the additional sum
is not required under section 245(i) of
the Act; and

(7 Will adjust status under section
245 of the Act to that of lawful perma-
nent resident of the United States on
or after October 1, 1994.

(c) Payment of additional sum. An ad-
justment applicant filing under the
provisions of section 245(i) of the Act
must pay the standard adjustment ap-
plication filing fee as specified in
§103.7(b)(1) of this chapter. Each appli-
cation submitted under the provisions
of section 245(i) of the Act must be sub-
mitted with an additional sum of
$1,000. An applicant must submit the
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